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Qpi ni on by Chapman, Adm nistrative Tradenmark Judge:

Frank Sutelan (an individual) filed on Septenber 26,
1996, an application to register the nmark SLEEPERS on the
Principal Register for services ultimately identified as

“hotel and notel services, nanely, providing tenporary

! Applicant was represented by an attorney during the ex parte
prosecution of his application, and that attorney was entered as
applicant’s counsel of record in the opposition. However,
applicant hinself signed the papers filed in the opposition
starting with the first answer filed on July 20, 1998. The
record shows that applicant did not file a revocation of his
previ ous power of attorney until January 31, 2000. (In the
revocati on paper, applicant stated that he would proceed pro se.)
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| odging in transportabl e sl eeping conpartnents.” The
application is based on applicant’s assertion of a bona fide
intention to use the mark in conmerce.

Choice Hotels International, Inc. (a Del aware
corporation) has opposed? registration alleging that since
at least as early as 1987 opposer has used several
trademar ks, each including the word “SLEEP,” to identify its
hotel and notel services; that opposer owns five
regi strations (SLEEP, SLEEP INN, SLEEP INN and design, THE
SLEEP I NN CHO CE, and 1-800-62- SLEEP) and one pendi ng
application (WAKE UP! GO TO SLEEP); that opposer offers its
services under its various “SLEEP” marks throughout the
United States; that applicant’s mark, if used in connection
with his identified services, would so resenbl e opposer’s
previously used and registered narks, as to be likely to
cause confusion, m stake, or deception; and that applicant’s
application was filed without a bona fide intention to use
the mark in commerce, and thus, the application should be
hel d voi d.

Applicant, in his answer® denied the salient

al l egations of the notice of opposition. [W note that

2 Opposer’s notion to file an amended notice of opposition was
granted, and the anended pl eadi ng was accepted, in a Board order
dat ed Decenber 7, 1999

3 Applicant filed several different answers to the original and
amended notices of opposition. |In an order dated Septenber 18,
2000, the Board accepted applicant’s answer dated August 22,
2000. (In response to a witten inquiry from opposer, on
February 13, 2001, the Board clarified that applicant’s August
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after discovery had closed applicant filed a notion for
| eave to anmend his answer, along with a second answer with a
count ercl ai m agai nst two of opposer’s pleaded registrations.
Applicant’s notion to anmend his answer was deni ed by Board
order dated February 18, 1999; and his request for
reconsi deration thereof was denied on Decenber 7, 1999.]

The record consists of the anended pl eadings (only
t hose accepted by the Board); the file of the opposed
application; the testinony deposition, with exhibits, of
Christian Burr, Jr., opposer’s director of energing brands;
opposer’s notice of reliance on (i) status and title copies
of eight registrations owned by opposer? (ii) applicant’s
responses to certain of opposer’s requests for adm ssion,
(ti1) applicant’s responses to opposer’s interrogatories and
docunent requests, (iv) docunents from an opposition between
opposer and an unrelated third party, and (v) two docunents
produced by applicant; the testinony deposition, with

exhibits, of Frank Sutelan, applicant; the testinony

22, 2000 answer is the controlling answer to opposer’s anended
notice of opposition.)

* As noted previously, opposer’s anmended notice of opposition
included reference to five registrations and one applicati on.
(The pl eaded application subsequently issued as Registration No.
2,236,561.) Opposer’s notice of reliance filed during its
testinony period, includes the six pleaded registrations, as well
as two additional registrations (Registration Nos. 2,123,162 and
2,140,795). \While opposer did not nove to further anend its

pl eadi ng, we consider the pleading amended to conformto the

evi dence under Fed. R Civ. P. 15(b). Therefore, opposer’s two
additional registrations (Nos. 2,123,162 and 2,140, 795) are
consi dered of record herein.
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deposition, with exhibits, of Edward L. Barry, a friend of
appl i cant who has engi neering, construction and general
busi ness experience;® and opposer’s rebuttal notice of
reliance on a search conducted of the electronic “yell ow
pages.”

Both parties filed briefs on the case.® An oral

heari ng was not requested.

® Certain portions of the testinmony depositions taken by
applicant were submtted as “confidential” pursuant to a

stipul ated protective order between the parties (entered in the
Board case by order dated February 13, 2001). Therefore, both
parties submitted portions of their briefs on the case as
“confidential.”

®Inits brief, opposer renewed its timely objection to (i) the
opinion testinony of M. Sutelan and of M. Barry regardi ng

i ssues of law (p. 7), and (ii) applicant’s trial testinony and
exhibits offered in support of his asserted bona fide intention
to use the mark in commerce, because the testinony and exhibits
were directly responsive to prior discovery requests from
opposer, but applicant had answered the di scovery that he had no
such docunents or information (p. 28).

Wth regard to opposer’s objection to the testinony of
applicant’s two wi tnesses as opinions on issues of |aw, suffice
it to say that the Board has consi dered such testinmony for
what ever probative value, if any, it may have.

Regar di ng opposer’s objections to the testinony and docunentary
evi dence offered by applicant in support of his asserted bona
fide intention to use the mark in conmerce, it is clear that some
of this docunentary material was directly responsive to opposer’s

prior discovery requests, but was not produced to opposer. In
fact, applicant answered many di scovery requests by sinply
stating “none.” A party who responds to a request for discovery

by stating that it does not have the information sought is
generally barred fromlater introducing the information sought in
the request as part of its evidence in the case. See Presto
Products Inc. v. Nice-Pak Products Inc., 9 USPQR2d 1895 (TTAB
1988); and TBMP 8527.05. In this case, it is clear that severa
of applicant’s testinony exhibits relating to his asserted bona
fide intention to use the mark were requested by opposer, but
were previously denied to opposer. These exhibits have not been
consi dered by the Board in reaching our decision herein.

However, applicant’s testinony regarding his business ventures
has been considered by the Board, especially in |ight of
applicant’s pro se status. (footnote conti nued)
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Opposer is a | odging franchi se organi zati on founded
about 60 years ago, and it is the second |argest | odging
franchi se organi zation in the world with over 5000 hotels
open or under devel opnent in 36 countries. The | odging
mar ket can be broken out into different categories such as
econony, md-market -- with food and beverage or wthout,
| uxury, etc. Opposer offers a variety of |evels of services
under different marks, including CLARION, QUALITY, COVORT
SLEEP, ECONO LODGE and ROADWAY | NNS; and sone of those
brands are further segnented such as QUALITY I NN, QUALITY
SUI TES and COMFORT | NN, COMFORT SUI TES.

Choice Hotels International, Inc. first adopted the
mark SLEEP INN in 1987 and efforts to franchi se or sel
franchi ses were ongoing, with the first establishnment
opening in 1989, and opposer has since nade conti nuous use
of the SLEEP INN marks. 1In the United States, opposer
currently has 257 SLEEP INNS and SLEEP I NN & SUI TES’ open,
with an additional 103 under devel opnent. \Wile the
majority of these franchises are |ocated in the sout heast
and south central United States, the SLEEP I NN hotel/notel

franchise is avail able nationwide and there is a

Finally, the Board notes that opposer included Exhibits 1-3
with its reply brief. [Inasmuch as these exhibits were not
previously nmade of record, they are untinely and were not
consi dered by the Board.

" Opposer first opened some suite units under the mark SLEEP | NN
& SUTES in late 1999 or early 2000. (Burr dep., pp. 29-30.)
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di stribution of such properties nationw de. These franchise
properties are located in a variety of types of |ocations,

i ncl udi ng urban, suburban, airports and resorts. In
addition, many of these properties are in |ocations that

host special events such as major conventions or major
col | egi ate and professional sporting events. Choice Hotels
International, Inc. has a contractual relationship with both
the ESPN and Fox networks for advertising purposes.

Custoners make arrangenents to stay at SLEEP INNS in a
vari ety of ways, including about 30% through central
reservations (toll free tel ephone calls® travel agents or
opposer’s website); booking directly through the hotel
(i.e., booking through the franchisee); and com ng directly
off the road w thout advance reservation.

Opposer’s annual sales for the year 2000 for its SLEEP
| NN brand were approximtely $200 mllion. Opposer’s
advertising budget for the sanme year for this brand was
approxi mately $5,300,000; and it advertises the SLEEP | NN
hotel and notel services on television, and in magazi nes
such as “Good Housekeeping,” “Reader’s Digest,” “Fam |y
Crcle,” and “Better Hones and Gardens.” The target

audi ence for opposer’s services are primarily nmen ages 35-54

8 pposer uses a few toll free nunbers which incorporate the word
“SLEEP” (including 1-800-SLEEP I NN and 1-800-62- SLEEP) for
reservations.



Qpposition No. 110688

travel i ng on business, and secondarily for wonen ages 35-64
on leisure travel, and to seniors in general. 1In addition
to advertising directed to the consuner, opposer conducts an
advertising canpaign directed to the |odging industry

t hrough industry trade magazi nes and directed to devel opers
and owners of hotels who nmay be interested in franchising
their properties as one of opposer’s brands. (Qpposer’s
registered mark “S.L. E.E. P. Sl eep Leadership Educati onal
Enhancenent Progrant and design for educational services is
specifically directed to potential franchisees to indicate
to themthat opposer assists in educating the franchisees in
t he operation of SLEEP I NNS.)

In March 1997 SLEEP I NN was rated the nunber one hotel
for value anong custoners of md-priced chain hotels in the
D.K. Shifflet & Assoc. Ltd. Lodgi ng/ Perfornmance/l ndex; and
in 1998 “Consuner Reports” rated SLEEP I NN t he nunber one
notel /notel in a specific |odging category. In 1999 Cornel
University (which assertedly has the premer hospitality
programin the country) presented opposer an award for best
busi ness practices (chanpion in custoner service) for its
SLEEP I NN hotels/notels; and in the year 2000, “Franchise
Ti mes Magazi ne” named SLEEP INNS to its top 200 franchi ses.

Qpposer’s witness, M. Burr, also testified that there
are nunerous types of tenporary transportable | odging

facilities, including cruise ships and trains, especially
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utilized at major events such as the Super Bow or Mardi
Gras; and that there are conpanies that provide both hotels
and cruise ships, for exanple, Carlson conpanies (the parent
of Radi sson hotels and cruise ships), and the Disney
conpany. Finally, he testified that opposer polices its
SLEEP and SLEEP I NN marks, and there are no third-party uses
“in the sane ballpark.” (Dep. p. 36.)

Applicant is an architect |located in Virginia Beach,
Virginia. Around Septenber 1995 he began to develop his
concept for “the world' s cheapest notel chain” (Sutelan
dep., p. 5), which started out strictly to be a notel chain,
but progressed into a unique hybrid concept of | odging.?®
During the tinme he was pursuing his | odging concept, and
nore specifically around January 1996, applicant becane
aware of a “revolutionary” (dep., p. 12) structural naterial
to which he turned his attention. This resulted in a
“serious redirection” of applicant’s efforts to the
structural material opportunity. (Dep., p. 33.) Thus, he
had two opportunities to pursue very close in tine to one
anot her--one being the notel concept and the other being the

structural material as a new innovation in housing.

° As explained earlier herein, applicant submtted portions of
the record and his brief as “confidential.” The specifics of
applicant’s concepts and actions taken thereon cannot be

di scl osed and di scussed in this decision.
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Applicant “really expected to get back to the Sl eepers thing
as qui ckly as possible” and he “expected to spend a m ni num
anount of tine in the devel opnment of this application for a
structural patent.” (Dep., p. 34.)

Qpposer submtted status and title copies of the
foll ow ng regi strations:
(1) Registration No. 1,788,678, for the mark SLEEP for
“hotel and notel services, and hotel and notel reservation
servi ces” ',
(2) Registration No. 1,690,604, for the mark SLEEP I NN for
” 11

“hotel and nobtel services

(3) Registration No. 1,712,382, for the mark shown bel ow

” 12

for “hotel and notel services

" Reg. No. 1,788,678, issued August 17, 1993, Section 8 affidavit
accepted, Section 15 affidavit acknow edged. The clained date of
first use is Cctober 2, 1987.

1 Reg. No. 1,690,604, issued June 2, 1992, Section 8 affidavit
accepted, Section 15 affidavit acknow edged. The word “inn” is
di sclaimed. The clainmed date of first use is Cctober 2, 1987.

2 Reg. No. 1,712,382, issued Septenber 1, 1992, Section 8
affidavit accepted, Section 15 affidavit acknow edged. The word
“inn” is disclained. The registration includes a statenent that
the stippling in the drawing is for shadi ng purposes only and
does not indicate color. The clainmed date of first use is

Cct ober 2, 1987.
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(4) Registration No. 1,788,675, for the mark 1-800-62- SLEEP

for “hotel and notel services, and hotel and notel

reservati on services” !

(5) Registration No. 1,787,238, for the mark THE SLEEP | NN

CHO CE for “hotel and notel services, and hotel and notel

reservati on services”*

(6) Registration No. 2,236,561, for the mark WAKE UP. GO TO

SLEEP. for “hotel and notel services”?'’

(7) Registration No. 2,123,162, for the mark FREQUENT
SLEEPER for “hotel and notel services featuring a benefit

»n 16.
1

award program for use of hotels and notels and

(8) Registration No. 2,140,795, for the mark shown bel ow

NS*LE-E-P 4

Sieep Leadership Educational Enhancement Program

3 Reg. No. 1,788,675, issued August 17, 1993, Section 8 affidavit
accepted, Section 15 affidavit acknow edged. The cl ai ned date of
first use is May 1, 1992.

 Reg. No. 1,787,238, issued August 10, 1993. The word “inn” is
di sclainmed. The clainmed date of first use is Novenber 1, 1989.
The time for filing a Section 8 affidavit for this registraion
has passed, and there is no indication in the records of the
USPTO that such an affidavit was filed. Although the USPTO
records do not yet indicate that the registration has been
cancel | ed under Section 8, this registration will not be given
further consideration. See TBWMP §703.02(a).

> Reg. No. 2,236,561, issued April 6, 1999. The clainmed date of
first use is Septenber 18, 1995.

* Reg. No. 2,123,162, issued December 23, 1997. The clainmed date
of first use is February 15, 1995.

10
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for “educational services, nanely, conducting sem nars and
classes in the field of hotel management.”?’

In view of opposer’s ownership of valid and subsi sting
registrations for its various marks such as SLEEP | NN and
SLEEP I NN and design, the issue of priority does not arise
in this opposition proceeding.!® See King Candy Co. v.
Eunice King's Kitchen, Inc., 496 F.2d 1400, 182 USPQ 108,
110 (CCPA 1974); Massey Junior College, Inc. v. Fashion
Institute of Technol ogy, 492 F.2d 1399, 181 USPQ 272, at
footnote 6 (CCPA 1972); and Carl Karcher Enterprises, Inc.

v. Stars Restaurants Corp., 35 USPQ@d 1125 (TTAB 1995).

Mor eover, the record establishes opposer’s use of its nmarks
(with the exception of the mark THE SLEEP I NN CHO CE) pri or
to the first date on which applicant can rely, the filing
date of his application--Septenber 26, 1996.

We turn now to consideration of the issue of |ikelihood
of confusion. Qur determnation of |ikelihood of confusion
is based on an analysis of all of the facts in evidence that
are relevant to the factors bearing on the issue of
|'i kel i hood of confusion. In re E. |. du Pont de Nenours &

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). Based on the

7 Reg. No. 2,140,795, issued March 3, 1998. The words
“educati onal enhancenent prograni are disclainmed. The clained
date of first use is Septenber 1, 1996.

' For the benefit of applicant, who is proceedi ng without an
attorney in this opposition, we point out that the Board is an
adm ni strative tribunal that determnes only the right to

regi ster marks. See TBMP §102. 01.

11
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record before us in this case, we find that confusion is
li kely.

Turning first to a consideration of the parties’
respective services, it is well settled that goods or
services need not be identical or even conpetitive to
support a finding of likelihood of confusion, it being
sufficient instead that the goods or services are related in
some manner or that the circunstances surrounding their
mar keti ng are such that they would |likely be encountered by
t he sane persons under circunstances that could give rise to
the m staken belief that they emanate fromor are associ ated
wth the sane source. See In re Peebles, Inc., 23 USPQd
1795 (TTAB 1992); and In re International Tel ephone and
Tel egraph Corporation, 197 USPQ 910 (TTAB 1978).

In addition, in Board proceedi ngs, “the question of
| i kel i hood of confusion nust be determ ned based on an
analysis of the mark as applied to the goods and/or services
recited in applicant’s application vis-a-vis the goods
and/ or services recited in opposer’s registration, rather
t han what the evidence shows the goods and/or services to
be.” Canadi an Inperial Bank of Conmerce, Nati onal
Association v. Wlls Fargo Bank, 811 F.2d 490, 1 USPd
1813, 1815 (Fed. Cir. 1987). That is, the issue of
| i kel i hood of confusion nust be determned in |light of the

goods or services as identified in the opposed application

12
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and the pleaded registration(s) and, in the absence of any
specific limtations therein, on the basis of all normal and
usual channels of trade and nmethods of distribution for such
goods or services. See In re Dixie Restaurants Inc., 105
F.3d 1405, 41 USPQ@d 1531 (Fed. G r. 1997); COctocom Systens
Inc. v. Houston Conputers Services Inc., 918 F.2d 937, 16
USPQ2d 1783 (Fed. Cir. 1990); and CBS Inc. v. Mrrow, 708
F.2d 1579, 218 USPQ 198, 199 (Fed. Cir. 1983).

Applicant’s identification of services clearly sets
forth a specific type of hotel and notel services, nanely
“providing tenporary lodging in transportabl e sl eeping
conpartnents.” However, opposer’s services are broadly
identified as “hotel and notel services,” and thus cover all
types of hotel and notel services, including “providing
tenporary |l odging in transportable sleeping conpartnents.”
That is, while applicant’s identification of services is
limted to a particular type of hotel and notel services,
there is no such restriction in opposer’s identifications of
services. Because there is no limting | anguage which
restricts opposer’s services, we mnmust presune that opposer’s
servi ces enconpass all types of hotel and notel services,

i ncluding the nore specific type set forth in the
application. W find that the respective services, as
identified, are overl appi ng because applicant’s services are

i ncl uded within opposer’s services.

13
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Applicant’s identification of services is not
restricted as to channels of trade or purchasers. Thus, we
nmust presune that applicant’s services would be offered
through all the ordinary and normal channels of trade for
such services to all the usual purchasers for such services.
See Cctocom Systens v. Houston Conputer Services, supra; The
Chi cago Corp. v. North American Chicago Corp., 20 USPQd
1715 (TTAB 1991); and In re Elbaum 211 USPQ 693 ( TTAB
1981).

| nasnuch as there are no limtations on trade channels
or purchasers in the identifications of services in
applicant’s application or in opposer’s registrations, the
parties’ respective services nust be considered to nove in
the sane channel s of trade, and would be offered to simlar
or at |east overlapping classes of purchasers.*®

Under the du Pont factor relating to the conditions of
sale, the record shows that a room at opposer’s SLEEP | NN
hotel s and notel s costs around $55. 00 per night, and while
applicant’s specific information on projected pricing was
submtted as “confidential,” it would certainly be
considered in the budget category. Also, the average

pur chaser of hotel and notel services could vary fromthe

9 W note that Christian Burr, Jr., opposer’s director of
energi ng brands, testified that opposer investigates market

ni ches where there nmay be an unacconodated dermand and t hat
opposer may or may not introduce a new brand or concept to neet
that denand. (Dep., p. 53.)

14
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person(s) driving down the road and deciding on inpul se to
stop for the day, to the person(s) who planned and nmade an
advance reservation after careful consideration. Cbviously,
these are not expensive, luxury services requiring consuners
to exercise great care and/or expertise in their purchase.
In re Sailerbrau Franz Sailer, 23 USPQ2d 1719, 1720 (TTAB
1992). See also, Recot Inc. v. MC Becton, 214 F.3d 1322,
54 USPR2d 1894, 1899 (Fed. G r. 2000) (“[w hen products are
relatively lowpriced and subject to inpulse buying, the
risk of likelihood of confusion is increased because
purchasers of such products are held to a | esser standard of
purchasing care”). However, there is at |east an ordinary

| evel of care in selecting a hotel/notel and determ ning
where to stay for the night, including safe |ocation, cost,
and services avail abl e.

We turn next to a consideration of the respective narks
at issue. Opposer has relied on seven different nmarks, al
of which include the root word SLEEP. |In considering the
simlarities/dissimlarities between applicant’s mark
SLEEPERS, and opposer’s various marks, we will focus on
opposer’s marks SLEEP, SLEEP | NN, FREQUENT SLEEPER, and the

mar k shown bel ow

15
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all for services including at |east, “hotel and notel
services.” Although the parties’ marks are not identical,
when considered in their entireties, the respective marks
are simlar in sound, appearance and comrerci al inpression.
The common significant elenent in both parties’ marks is the
sanme root term SLEEP.

Concerning the connotations of the respective marks,
applicant’s mark SLEEPERS may bring to m nd either reference
to people sleeping or the sleeping cars on railroad trains.
There is no real potential connotation of a train car with
respect to any of opposer’s nmarks, including opposer’s
FREQUENT SLEEPER mar k, which connotes a person who often
stays at opposer’s SLEEP INN hotels and notels. QOpposer’s
maj or marks, e.g., SLEEP INN and SLEEP I NN and design, carry
the double entendre of “sleeping in” or sleeping later in
the norning. The term SLEEP in opposer’s registrations is
suggestive of the services. Even though there is a possible
di fferent connotation of applicant’s mark, the overal
commercial inpressions of the marks remain highly simlar.

Moreover, the slight differences between applicant’s

mar K SLEEPERS and each of opposer’s various SLEEP marks may

16
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not be recalled by purchasers seeing the marks at separate
times. The proper test in determning |ikelihood of
confusion is not on a side-by-side conparison of the marks,
but rather nust be on the recollection of the average
purchaser, who normally retains a general rather than
specific inpression of the many tradenmarks encountered; that
is, a purchaser’s fallibility of nmenory over a period of
time nust also be kept in mnd. See Gandpa Pidgeon’s of

M ssouri, Inc. v. Borgsmller, 477 F.2d 586, 177 USPQ 573
(CCPA 1973); and Spoons Restaurants Inc. v. Mrrision, Inc.,
23 USP2d 1735 (TTAB 1991), aff’d unpub’'d (Fed. G r., June
5, 1992). Potential purchasers may m stakenly believe that
applicant’s mark i s another revised version of opposer’s

mar ks, with both parties’ marks serving to indicate origin
in the sane source.

Thus, when we conpare the parties’ marks in their
entireties we find that they are substantially simlar in
sound, appearance and commercial inpression. See In re
Azt eca Restaurant Enterprises Inc., 50 USPQ2d 1209 (TTAB
1999). Their contenporaneous use, in connection with the
sane or closely related services, would be likely to cause
confusion as to the source or sponsorship of such services.
See Cunni nghamv. Laser Golf Corp., 222 F.3d 1307, 55 USPQd
1842 (Fed. Cir. 2000); and In re D xie Restaurants Inc., 105

F. 3d 1405, 41 USP@d 1531 (Fed. Cir. 1997).

17
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Anot her du Pont factor we consider in this case is the
fanme of opposer’s marks. Qpposer has denonstrated that
certain of its registered marks are fanous, specifically,
SLEEP I NN and SLEEP I NN and design. QOpposer has over $200
mllion in annual sales, and it spends over $5 mllion
annual |y on advertising, nationw de in scope, and including
ads on television and in well-know general publications
such as “Better Honmes and Gardens” and “Reader’s Digest.”
The SLEEP I NN mar ks have been used since 1987 (offering
franchi ses) and since 1989 (hotels and notels open to the
public). There is evidence of opposer’s high ratings by,
anong ot hers, “Consuner Reports” and Cornell University’s
hospitality program In the year 2000 opposer had 3.6
mllion occupied roons in its SLEEP I NN hotels and notel s,
clearly indicating significant awareness of the SLEEP | NN
mar ks by the purchasing public.

Based on this record, we conclude that opposer’s marks
SLEEP I NN and SLEEP I NN and design are famous.?® The fane
of two of opposer’s marks increases the |ikelihood that
consuners wll believe that applicant’s services emanate
fromor are sponsored by the sanme source. Wen fane of a
mark is established, then this du Pont factor is a key,

dom nant factor and nmust be accorded full weight in the

20 The evi dence does not establish that opposer’s other involved
“SLEEP” marks (e.g., WAKE UP. GO TO SLEEP., FREQUENT SLEEPER) are
recogni zed by the purchasing public as fanmous narks.

18
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overall determ nation of |ikelihood of confusion. See Recot
Inc. v. MC. Becton, 214 F.3d 1332, 54 USPQ2d 1894 (Fed.
Cr. 2000); and Kenner Parker Toys Inc. v. Rose Art

I ndustries Inc., 963 F.2d 350, 22 USPQ2d 1453 (Fed. Gr.
1992) .

Wth regard to the du Pont factor on the variety of
goods (or services) on which a mark is or is not used (house
mark, “fam|ly” mark, product mark) opposer contends that its
variety of uses of SLEEP marks, coupled wth the fact that
ot her maj or | odgi ng conpanies (e.g., Holiday |Inn, Ranada)
offer a wide range of | odging services under rel ated marks,
have conditioned consuners to this variety, and that
consuners W ll believe applicant’s services originate with
or are affiliated with opposer. The evidence supports this
contention by opposer, and this factor slightly favors
opposer .

Anot her du Pont factor to be considered in this case is
t he nunber and nature of simlar marks in use for simlar
services. Applicant did not introduce any evi dence of
third-party uses, and in fact, applicant’s wtness, M.
Barry, testified that he did not know of any other marks in
use in the marketplace for | odging services which include
the term“SLEEP.” (Dep., p. 71). Moreover, opposer
i ntroduced evidence of its efforts to enforce its rights in

its various “SLEEP” nmarks. | nasnmuch as the record shows
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there not simlar marks in use for simlar services, this
factor favors opposer.

Consi dering the du Pont factors relating to actual
confusion as to the source of applicant’s services under its
mar Kk SLEEPERS and opposer’s services sold under its SLEEP
I NN marks, applicant’s mark is not in use and therefore
these factors are neutral in this case.?

Accordi ngly, because of the simlarity of the parties’
mar ks; the fame of two of opposer’s nmarks; the parties’
simlar, overlapping services, as identified; and the
simlarity of the trade channels and purchasers of the
respective identified services; we find that there is a
| i keli hood that the purchasing public would be confused if
applicant uses SLEEPERS as a mark for his services.

Wth regard to opposer’s second pl eaded ground for
opposition, we again note that we cannot present the details
of applicant’s “confidential” concepts and his actions
relating thereto--notel/l odging and structural material.
However, the record is clear that applicant fully intended
to pursue both projects, including the notel/l odgi ng

concept, and for which he applied for registration of the

21 Evi dence of possible confusion between applicant’s mark for his
services (involving applicant reserving a toll free tel ephone
nunber) and a third-party’s mark for goods (submtted as
“confidential”) certainly does not establish actual confusion

i nvol ving the source of applicant’s and opposer’s respective
servi ces under their involved marks.
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i nvol ved mark SLEEPERS. Al though applicant shifted his
enphasis fromthe tenporary | odging concept to the
structural material project for atinme, we find that opposer
has not established by a preponderance of evidence that
applicant | acked a bona fide intention to use the applied-
for mark in connection wth his identified services.

Deci sion: The opposition is sustained on the ground of
priority and likelihood of confusion, and registration to

applicant is refused.
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